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COMPETENCIES IN OCCUPATIONAL HEALTH/HEALTH AND WORK FOR MEDICAL UNDERGRADUATES

Competency 5 - Relationships With Patients: Maintaining Trust, Ethical And Legal Issues

Objective: to have the knowledge, skills and attitudes to cope with ethical and legal issues in the management of patients with occupational problems

This competency should be read along side Competency 3 ‘Understanding confidentiality and the principles of consent’  specifically in relation to Data Protection Act 1998 and patient autonomy. 

Area of competence

LEGAL AND ETHICAL ISSUES

The Hippocratic Oath and following this The Declaration of Geneva (1974) stressed the principle of ‘primum non nocere’ (above all do no harm) and a doctor’s responsibility to the individual.  However, today’s medicine has moved beyond these boundaries to consider not only the health of the individual, but to consider the quality of health and wellbeing of both the individual and the population. 

In occupational medicine, it is important to be aware of legal and ethical issues relating to the health and safety of individuals and working populations.

Knowledge

RECOGNISE THE POTENTIAL FOR CONFLICTS OF INTEREST BETWEEN THE EMPLOYER AND EMPLOYEE AND THE OCCUPATIONAL HEALTH SERVICE

Occupational health services provide independent and impartial advice to both the employer and the employee. Providing clear guidance to both parties as to the occupational health services role will reduce the potential for conflict. Occupational health physicians must ensure that all parties (managers, employees, trade unions and professional colleagues) understand the nature of their role. Maintaining this delicate balance is key to delivering an effective service. 

Consider the following scenario:

An occupational health doctor provides advice to an employee without emphasising their independent role and the purpose of the consultation. The occupational health department then provides non clinical information relating to the employee’s fitness to work to management. The employee believed the content and the outcome of the consultation to be confidential, as when seeing the general practitioner. This illustrates how there is potential for conflict if roles are not clearly defined.

UNDERSTAND HOW OCCUPATIONAL HEALTH IS ORGANISED IN THE UK AND OUTLINE THE REQUIREMENTS OF HEALTH AND SAFETY REGULATIONS, CIVIL COMPENSATION AND DISABILITY DISCRIMINATION LAW.

1. The Health and safety system in Great Britain -     http://www.hse.gov.uk/pubns/ohsingb.pdf
2. Health and Safety  Executive: http://www.hse.gov.uk/aboutus/hse/index.htm Link no longer available – awaiting revision 25/10/09
3. Office of Public Sector Information at http://www.opsi.gov.uk/ .This site is very useful to access the latest pieces of legislation e.g. Disability Discrimination Act.

Occupational Health in the UK.

Since joining the European Union (EU) the UK is required to interpret EU Heath and Safety Directives and to incorporate them into law as statutes or regulations.

Health and safety legislation has improved awareness of hazards and risks in the workplace, and has led to an improvement in the dissemination of occupational health and safety to industry.

Parliament provides several legislative acts to protect workplace health and safety. The most significant of which is the Health and Safety at work Act (HSWA) of 1974. This legislation is the UK’s equivalent of the European Framework Directive on occupational safety and health.

NB The HSE/HSC have been restructured. The information below is no longer accurate and will be revised shortly. 25/10/09

The Health and Safety Commission (HSC) is responsible for health and safety regulation in the UK. They are sponsored by the Department of Work and Pensions (DWP) and are ultimately accountable to the Parliamentary under Secretary for Work and Pensions. 

The HSC mission is laid out below: 

· Protecting people’s health and safety by ensuring risks in the changing workplace are properly controlled  

· Conducting and sponsoring research

· Promoting training

· Providing information and advisory service 

· Submitting proposals for new and revised regulations and approved codes of practice

· Maintaining the Employment Medical Advisory Service (EMAS) which provides advice on occupational health matters.

The HSC is supported by two enforcing authorities: 

1. The Health and Safety Executive HSE: 

The HSE inspector has responsibility to monitor health and safety in factories and high hazard employment such as railways, nuclear, off-shore, mines, quarries, hospitals and schools.  

2. Local authorities: 

The environmental health officer has responsibility to monitor health and safety in less hazardous employments such as offices and shops.

Health and Safety legislation is made up of ‘regulations’ ‘guidance’ and ‘codes of practice’. The majority of regulations and approved codes of practice still emphasize safety issues rather than occupational health issues. The legal responsibility of senior management is clearly spelled out in the legislation.

Regulations identify specific risks and lay out required action to be taken in response to them. Where appropriate the HSC will provide regulations in goal setting form and set out what must be achieved but not how. In some cases however the requirements are absolute. Here employers are required to fulfil the regulation explicitly.

Guidance and approved codes of practice provide advice on how to comply with the law and have special legal status. If an employer is found to have breached the health and safety law and has not followed the relevant provisions of an approved code of practice, the court will find them at fault, unless they can show they have complied with the law in some other way.

The enforcing authorities have the power to ensure that relevant laws are complied with and any breach of these laws can lead to actions that are outlined below: 

1. An informal warning: This can be verbally or in writing.

2. An improvement or prohibition notice: The improvement notice sets a specific period of time in which changes need to be made, whilst a prohibition notice has a more immediate impact and is usually given when there is great risk to health or safety.

3. Prosecution: This action is taken in cases of gross negligence and non compliance of the relevant laws. In order to prosecute there needs to be sufficient evidence and deemed to be in the public interest. E.g. death of an individual due to breaches of law, non compliance with prohibition or improvement notices.

A number of regulations have been issued under the HSWA, the most important of which are the Control of Substances Hazardous to Health Regulations (COSHH) 2002 and the Management of Health and Safety at Work Regulations (Management Regs) 1999. 

COSHH 2002
The COSHH regulations require employers to control exposure to hazardous substances. The use of chemicals and any hazardous material could put people’s health at risk. The COSHH regulations aim is to protect employees and others who might be exposed to such hazards. To this end it sets out eight basic measures that employers (and sometimes employees) must comply with.

The eight measures are listed below: 

1. Assess the risk

2. Decide what precautions are required.

3. Prevent or adequately control the exposure.

4. Ensure the control measures are assessed and then maintained.

5. Monitor the exposure.

6. Provide appropriate health surveillance.

7. Prepare plans and procedures to deal with any accident, incidents or emergencies.

8. Ensure employees are adequately informed, trained and supervised.

Management Regs 1999

Management Regs 1999 are probably the most influential of the regulations. They provide that an employer does the following:

· Make suitable and sufficient assessment of risks to the health and safety of the employees.

· Take suitable protective and preventative measures to reduce those risks.

· Employ competent individuals to assist in the assessment and reduction of risks in the workplace.

· Provide health surveillance appropriate to the risks in the workplace.

Other important pieces of legislation are outlined below:

1. The ‘six-pack’ regulations came into force on the 1st of January 1993 as part of the European Directive. The Management Regs  is considered one of the six pack, with the remaining five as follows:

· Display Screen Equipment Regulations 1992.

· Manual Handling of Loads Regulations 1992.

· Personal Protective Equipment Regulations 1992.

· Provision and Use of Work Equipment Regulations 1998. (updated) 

· Workplace (Health, Safety and Welfare) Regulations 1992.

2. The Reporting of Injury, Disease and Dangerous Occurrences Regulations 1995 RIDDOR requires employers to report some injuries, diseases and dangerous occurrences. This allows the HSE and other enforcing authorities to investigate serious accidents and build a picture of how and where risks arise. The types of incidents that need reporting are listed below.

· Death or major injury

· An injury that is not major but requires an employee to be off work for more than three consecutive days or unable to carry out their full range of tasks following the injury for more than three consecutive days.

· A work related disease.

· A dangerous occurrence that did not lead to a reportable injury but clearly could have done.

Occupational health services
In the UK there is no legal obligation for an employer to provide an occupational doctor or nurse at the workplace, but there is an obligation is to provide first-aid.  Hence, employers are required to provide adequate first aid cover in the workplace. This cover takes the form of employees being trained by recognised bodies to carry out basic first aid in the workplace. 

The provision of occupational health services across the UK is sporadic, and is influenced by the size of the company and the nature of the industry.  In the public sector such as the NHS or civil service 72% of employees have access to an occupational health doctor at the workplace, whereas only 20% of workers in the private sector have such a service.

In some industries however, there is a statutory obligation to provide regular health screening. These are environments in which employees might be at significantly high risk to specific health hazards associated with their work e.g. ionising radiation, lead, or asbestos. In such industries there is a duty on the employer to provide regular screening by an ‘appointed doctor’ or a doctor employed by EMAS. An appointed doctor is a doctor who is recognised as having received training to a required standard in the health risks associated with a specified hazard. 

Broadly speaking the provision of occupational health in the UK can be divided into:

· Government Services-Employment Medical Advisory Service (EMAS)

· Provision in Industry/private sector.

· NHS

CIVIL COMPENSATION

Law is made by parliament and judges. Law made by parliament (House of Commons, House of Lords and the Queen) is known as legislation or ‘statute law’. Most of criminal law i.e. law concerned with the punishment of those who offend against society as a whole is in the form of Acts of Parliament. The most important statute in relation to occupational medicine is the Health and Safety at Work Act (HSAW).

Civil law is concerned with disputes between individuals or organisations and usually leads to financial compensation rather than custodial sentences. It is not in the form of statute, but is created mainly via precedent and made by judges in the course of hearing individual cases.  The other main distinction in civil law lies in ‘burden of proof’. A criminal case must be proved ‘beyond reasonable doubt’, where as a civil case must be proved ‘on the balance of probabilities’.

Civil law is relevant for occupational health professionals and is seen in the following:

1. Negligence.  Where failure to take reasonable care causes foreseeable damage.

2. Breach of statutory duty. 

Disability Discrimination Law 

The Disability Discrimination Act 1995, as amended by the Special Educational Needs and Disability Act 2001 applies to all employers and everyone who provides a service to the public, except the Armed Forces.

Under the Disability Discrimination Act (DDA), all employers must make reasonable adjustments so they do not discriminate against disabled customers or employees. This affects the way employers treat staff, job applicants and customers. The law has been designed so that employers have to make what are called reasonable adjustments. If they fail to do what is reasonable, a disabled person could take legal action against their employer for treating them unfairly.

Disability is defined under the act as a ‘physical or mental impairment which has a substantial and long term adverse effect on a person’s ability to carry out normal day to day activities.’

To define this statement further;

· Physical impairment includes both sensory and motor problems.

· Mental impairment includes mental illnesses and learning disabilities.

· Substantial is not well defined in the Act, but described as an effect which is more than minor or trivial.

· Long term adverse effect is one which has lasted or likely to last for more than twelve months or the rest of the individual’s life.

· Normal day to day activities include mobility, manual dexterity, physical co-ordination, and continence, ability to lift, carry or otherwise move every day objects, speech, hearing and eyesight, memory, ability to concentrate, learn and understand.
· Reasonable adjustments would include altering premises, allocating some duties to another employee, altering working hours, or supplying additional training.
· The employer only has to act reasonably, and can take into account practicality, financial costs, employer’s financial resources and availability of government or charitable assistance.
If an individual who is wheelchair bound applies for a secretarial post in a three storey building with no lifts, is turned down due to concerns over access, the employer could be prosecuted for failing to consider reasonable adjustments. The employer should consider reasonable adjustments such as rearranging the system of work so that the individual is located on the ground floor as well as reviewing disabled access to the building.

It is important to be clear of the role of occupational health physician (OHP). An occupational health physician provides advice to employers as to the likelihood of individuals being protected by the DDA. The final decision as to whether the individual is protected or not however is a legal one decided in a court of Law.  

It is not always apparent to employers if individuals have medical conditions that are protected by the DDA. Quite often employers claim that they have insufficient information about employees and the details of any disability.  However if the occupational health team are aware of an  employees disability then in accordance with the DDA 1995, it will not be a defense for an employer to claim that they did not know of the employee’s disability. This is because the information gained by the medical officer on the employer’s behalf is imputed to the employer. Even if the employee does not want their line manager to know that they have a disability, the occupational health officer’s knowledge means that the employer’s duty under the act applies. Therefore it might be necessary for the line manager to make reasonable adjustments without knowing precisely why they have to do so.  More detailed information can be found in the Disability Rights Commission's Code of Practice: Employment and Occupation. 

Skills

IDENTIFY POTENTIAL AREAS OF CONFLICT BETWEEN INTERESTED PARTIES

See relationship with patients: maintaining trust: professional behaviour (Competency 4)

Clarification of the role and independent nature of the occupational health provider is important in managing the expectations of both the employer and employee. This can be illustrated by the activity outlined below.

STUDENT ACTIVITY

Consider the following scenario:

An occupational health physician has been asked by management to review an employee who is currently absent from work with depression.

Question1

What information do you feel would be helpful to the occupational health physician from the employer at this stage?

Answer

1. More background information relating to the employee.

2.  Roles and responsibilities of the employee.

3.  Length of employee absence.

4.  Information regarding any employer contact with the employee.

5.  Information from the employers regarding their views on the employee returning to work on a rehabilitation programme.

Question2

Why would such information be important?

 Answer

1. To ensure clarity with respect to the expectations of the employer regarding the role of the occupational health physician.

2. To recognise any conflicts of interest, for instance the employer may express the opinion that they have lost patience with the employee due to the length of absence and if he cannot return to work on his full role, he would be dismissed.

Question3

On consulting with the employee what do you feel the occupational health physician can do to identify any conflicts of interest?

 Answer

1. Set the scene; structuring the consultation by stating the purpose of the consultation, the role of occupational health and reiterating that the information is confidential.

2. Ask the employee about their expectations with regard to the occupational health input.

3. Be honest and clear on the information that will be given to management with an explanation as to how that decision was made.

SOURCE INFORMATION ON ETHICS AND LAW IN OCCUPATIONAL HEALTH PRACTICE

· HSE info line 0845 345 0055

· HSE Books 01787 881165

· Incident Contact centre (info on RIDDOR reportable conditions) 0845 300 9923

· HSE web page www.hse.gov.uk for information searches, free leaflets

· www.nrpg.org - general information on radiation

· www.hmso.gov.uk for statutory instruments

· Guidance on Ethics for Occupational Physicians published by the Faculty of Occupational Medicine.

· Faculty of Occupational Medicine http://www.facoccmed.ac.uk/
RECOGNISE THE POTENTIAL PITFALLS OF INAPPROPRIATE OCCUPATIONAL HEALTH PRACTICE

This can be elicited by discussing cases of inappropriate occupational health practice.

STUDENT ACTIVITY

Scenario 1

Consider a surgical Foundation Year 1 (F1) who inadvertently pricks their finger with the needle already used in taking pre-operative bloods from a healthy patient who has been booked in for a laparoscopic cholycystectomy (removal of the gallbladder). At the time the F1 does not follow the correct procedure as outlined by his hospital regarding needle stick injuries.

 Question1

· Why may this F1 take this plan of action?

Answer
· Unaware of set procedures.

· Save time.

· Fails to recognise the importance of such procedures.

· Perceives their risk to be minimal.

Question2

· What are the possible implications of taking such an action to him/her?

Answer

· Health implications; putting health at risk by inappropriate action.

· Financial implications

· Career implications

Question3
· What are the possible implications of taking such an action to his/her patients?

Answer

· Placing patients at risk.

Question4

· What are the possible implications of taking such an action to his employer?

Answer

· Breaching HSWA

6 months on this FY1 is diagnosed with hepatitis C.

Question5

· What issues are now raised by this diagnosis?

Answer

· Health implications; need for specialist advice and management.

· Limitations of working practices or career choices; abstaining from exposure prone procedures. This does not need to be a permanent restriction; it is dependant on the condition’s response to treatment. Redeployment or retaining may need to be considered.

· Financial implications: absence from work.

· Review of all possible transmissions and contacts; Patient notification exercises are undertaken whereby patients who are considered to be at risk are notified of the risk of transmission with the offer of serological testing. 

· Incidents that involve the possible transmission of blood borne viruses should be reported under Control of Substance Hazardous to Health 2002(COSHH).

Scenario 2

Consider a cook who has recently returned from a holiday with diarrhoea. She is due to return to work and has been informed that 2 of her colleagues are off sick. This cook had missed 2 previous required medical examinations from the occupational health department which had not been followed up. Consequently, she was unaware of the company’s policy on informing line managers of any episodes of diarrhoea or vomiting prior to returning to work.

Question1

· Why may this cook have returned to work despite having diarrhoea and vomiting?

Answer
· Work ethic, duty to employer especially with 2 other cooks off sick.

· Ignorance of implications of retuning to work with diarrhoea and vomiting.

· Financial implications.

Question2


· What are the possible implications of retuning to work to the business?

Answer

· Not adhering to correct policies.

· Placing other members of staff and customer at risk of transmitting infection.

· Risk an employer being in breach of regulation HSWA

Question3

· What are the implications of taking such an action to the public?

Answer
· Placing them at risk of food poisoning

Question4

· What are the implications of taking such action to the employer/owner of the restaurant?

Answer 

· Risking own health.

· Risk of transmitting infection to other staff resulting in further employees being off sick.

· Risk being implicated in cases of food poisoning.

· Risk being inspected by Environmental Health.

· Risk closure of business and financial implications.

2 days later there is an outbreak of campylobacter and the restaurant is closed. Employees had samples of their stools sent to the local hospital which detected the campylobacter and notified Public Health Department and the Local Health Authority of their findings. The local health authority in turn sent the environmental health officers to investigate the restaurant.

The above 2 scenarios demonstrate the potential consequences of not adhering to correct occupational health advice and procedures. The impact can be on an individual level as well as an organisational level, with multiple consequences ranging from social, psychological, financial to biological effects that could be long-lasting. One salient point to make is that in most situations, such outcomes are preventable with adhering to correct occupational health policies or recommendations.
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