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Executive Summary

Australian Workers’ Compensation is a legislated system of compensation and benefits for employees who are injured in the course of their employment. In exchange for these payments the employee is restricted to receiving a predetermined amount of compensation and the employee may also have limited access to common (tort) law to sue for negligence. It is a form of no fault cover with the stipulation that work factors cause or make a significant contribution to the injury.

Depending on the individual claim and the type, nature and severity of the injury, an injured worker may be eligible for all or some of the following payments:

· Weekly benefits

· Medical or related treatment

· Occupational rehabilitation services

· Ambulance service

· Hospital treatment

· Travel expenses to attend appointments for medical and other treatment

· Lump sums for permanent impairment

· Lump sums for pain and suffering

When there is an injury at work, the employer, the injured worker, the nominated treating doctor and the insurer all has responsibilities. All are bound by legislation to deliver.
The system of workers compensation provision in Australia provides a better spread of payments for a greater number of injured employees. It has led to a culture both within the medical profession and by employers in which rehabilitation is promoted. 

A change in the UK to a compensation schemes could improve the coverage of benefits for more employees as well as improving the time to process the tort claims. The scheme could be used to promote better integration between the parties involved and could also encourage employers by applying favourable tax benefits.

However, within the Australian system those injured in circumstances where their employer is negligent or in breach of regulatory duty can recover less in damages and other payments than in the UK .The Australian system is more expensive than the UK compulsory Employer’s Liability insurance, in which employers pay on average 0.25 % of their payroll compared to 2.25% in Australia.

A change in the UK to a legislated workers’ compensation scheme similar to the Australian model could: 

· Improve the coverage of benefits for a greater number of employees 

· Improve the time to process the claims by the insurers

· Promote better integration and co-operation between the parties involved 

· Encourage employers to participate by applying favourable tax benefits

· Promote increased access to and use of rehabilitation

By legislating to promote rehabilitation within a framework similar to the Australian system we could ensure that the employers, the employees, the unions, the lawyers, the insurers and the medical professionals all work together in a proactive and positive manner with the specific aim of getting the injured worker back to work as quickly as possible.

.

A Definition of Workers’ Compensation

Workers’ Compensation, also known as ‘compo’ in Australia, is a legislated system of compensation and benefits for employees who are injured in the course of their employment. In exchange for these payments the employee is restricted to receiving a predetermined amount of compensation (to cover economic and non-economic losses) and the employee may also have limited access to common (tort) law to sue for negligence. It is a form of no fault cover with the stipulation that work factors cause or make a significant contribution to the injury.

A History of Workers’ Compensation

Australian workers’ compensation schemes were developed as a consequence of the usually unsuccessful attempts of injured workers to sue their employer in the nineteenth century. The Employment Act Liability (UK 1880) was adopted in Australia between 1882 and 1895; however this did not produce the expected improvement in outcomes for injured workers. By 1926, New South Wales had introduced compulsory workers’ compensation insurance, which became the model for the rest of Australia. Over time the schemes have been altered to expand eligibility, to include women (in some cases as late as the 1970s), to improve compensation benefits and more recently to cut costs and improve both efficiency and health outcomes.

In Australia there are currently a number of different compensation schemes; there is one scheme for each territory or state, two separate Commonwealth schemes and separate schemes for offshore petroleum workers and seamen. Each scheme may have different levels of funding, common law access, level of entitlements, return to work and coverage. These inconsistencies have come about due to the different industry profiles and legislative arrangements in each state or territory. In 2007, all State and Territory Governments have now agreed to move towards national uniformity in their scheme designs, benefits and legislation.

This report will concentrate on the scheme administered in New South Wales, called Workcover NSW. Any areas of difference that are relevant to other schemes will be highlighted. For the reader who would like a more in depth comparison they are referred to the Comparison of Workers’ Compensation Arrangements in Australia and New Zealand, October 2006 by the Australian Safety and Compensation Council.1
Workcover NSW

The current benefit levels and administration design of the Workcover NSW scheme came about after a wide-ranging inquiry, the Grellman Inquiry of 1997, which was initiated to address the continuing financial problems. The scheme was A$454 million in deficit in 1996 after being more than A$1 billion in surplus in the early 1990s. The Inquiry recommended structural changes including stakeholder management, accountability controls, and greater incentives for injury management. Later changes continued to focus on greater competition and choice for employers, improved outcomes for injured workers, a more streamlined and less adversarial claims management and settlement process, compulsory utilization of the medical guidelines with some minor clinical modifications to suit Australian clinical practice, a barrier of 15% whole person impairment prior to access to common law, and reducing the scheme’s deficit, which was eliminated by the middle of 2006.1
The schemes operate under separate laws in each jurisdiction. Workcover NSW complies with the Workers Compensation Act 1987 and the Workplace Injury Management and Workers Compensation Act 1998. There is also unique and specific legislation for workers injured in certain ways e.g. the Commonwealth covers people who may have been affected by the British atomic tests in Australia, in the 1950s. Workcover NSW includes bush fires, lead poisoning and brucellosis under specific arrangements.

The employer’s premium is costed according to the industry they operate in and also their past claim history. The 2004-5 standardised average premium rate was 2.25% of payroll with a range between 0.08% and 13.9%.1

Workers’ Compensation Benefits

A person is only entitled to workers’ compensation if:

· They are deemed to be a worker

· The injury is work related

· The work was a substantial contributing factor to the injury

· The person is covered by workers’ compensation legislation

It should be noted that this is one of the areas that differs between the different workers’ compensation schemes. For example in the Northern Territory to be entitled to workers’ compensation the work should contribute to a ‘material degree’, and in Western Australia a journey to and from work is excluded as being ‘work related’.1
Depending on the individual claim and the type, nature and severity of the injury, an injured worker may be eligible for all or some of the following payments:

· Weekly benefits

· Medical or related treatment

· Occupational rehabilitation services

· Ambulance service

· Hospital treatment

· Travel expenses to attend appointments for medical and other treatment

· Lump sums for permanent impairment

· Lump sums for pain and suffering

They may also be able to receive assistance with:

· Vocational re-education and retraining 

· Work aids and equipment 

· Work trials

When the injury results in the death of the worker, the dependent family members may be eligible for death benefits and/or funeral expenses.2
Benefits payable do differ among the schemes operating in the different states or territories; this is difficult for both unions and employers who operate across more than one region. The Commonwealth scheme, Comcare, is being seen as a potential alternative for nationwide employers but has been criticised by unions recently with concerns relating to perceived poorer benefits, fewer government health and safety inspectors, and a compensation system designed for Federal public servants.3
Benefit Examples – 

Comparison of UK (Tort) and Australian (Workers’ Compensation) Awards 2002

	Injury 
	England & Wales - JSB Guidelines 6th Edition 2002
	New South Wales – 1987 WC Act - S66 & S67 

	Loss of sight in one eye


	£28,750 - £34,000
	£14,818 & £7,400 = £22,225

	Loss of dominant arm above the elbow


	£57,500 - £67,500
	£29,630 & £7,400 = £37,037

	Loss of foot


	£43,250 - 57,500
	£24,074 & £6,000 = £30,074


It should be noted that these are "general" damages for pain, suffering and loss of amenity in England and Wales awarded by a court in a tort action. Additional sums would be payable to claimants in both Australia and England/Wales in respect of loss of income. Australian payments usually include a ceiling and also step down after the claimant has been off work for a certain period.

Claims Flowchart










When there is an injury at work, the employer, the injured worker, the nominated treating doctor and the insurer all have responsibilities. The intent is that with the full co-operation of all parties this will result in the injured worker returning to work as quickly and safely as possible.4
Under the workers’ compensation legislation, access to common law is only allowed if there is greater than 15% whole body impairment as defined by the American Medical Guides to the Evaluation of permanent impairment (5th Edition) and the New South Wales WorkCover Guides for the Evaluation of permanent impairment. The pursuit of money through the courts is only for economic damages.

Under the NSW scheme, permanent impairment only qualifies if the whole body impairment is greater than 1%, unless it is a psychiatric or psychological medical condition in which case it is 15% whole body impairment. Of interest, in the NSW and all other schemes there is a specific exclusion for any psychiatric conditions resulting from reasonable action taken by the employer e.g. Disciplinary action.

The Workers’ Compensation Commission is legislated to perform dispute resolution. It uses qualified arbitrators and accredited, experienced medical specialists to advise both sides and ultimately to pass binding judgements in contentious cases.

Recent figures show that durable return to work rates across the jurisdictions average 77%, with an 8% non-durable return to work and 15% not returning to work. About half the sample received a return to work plan and those workers involved in the development of their own plan were more likely to rate the plan helpful. There has been a steady improvement in the following beliefs:

· Generally management will do what they can to get the injured worker back to work

· The employer is prepared to spend the time and money to make the workplace safe 

· The employer has clear policies and procedures about returning injured workers to work
One in four workers disagree with these statements and one in four perceived at least one person who made if harder for them to return to work, most often their supervisor or employer.5

Personal Views of Workers’ Compensation in Action

During my time in Sydney I was able to meet with various individuals involved in all areas of the workers’ compensation scheme. I include some of their comments on the scheme and its relative strengths and weaknesses.

Working at the Workers Compensation Commission, the new Registrar Sian Leathem felt that the use of accredited medical specialists to advise on permanent incapacity had improved the ‘consistency and rigour’ of the advice. The use of arbitrators who could advise and subsequently issue binding judgement at the same meeting had significantly speeded up the process.

The General Manager the Workers Compensation Division, WorkCover NSW, Rob Thomson, felt that the significant changes to come from the McKinsey Review had led to the better financial position now enjoyed by WorkCover NSW. These changes included better investment returns, the generally healthy state of the Australian economy and subsequent near full employment, better case management and more active involvement by Workcover in contracting providers. Better case outcomes were being achieved with less money by intervening earlier and being more outcomes focused.

John Blackwell, CEO of WorkCover NSW noted that as well as being involved in compensation schemes they also had a role to play in occupational health and safety advising on compliance and giving guidance. Increasing harmonisation between the states and territories would lead to increasing uniformity of benefits.

Insurance specialist Louise Cadby of GIO, suggested that some Treating Doctors (TD), which were usually the employee’s GP, were not best qualified to advise on return to work timing and possible adjustments due to their lack of exposure to the workplace and the related demands of differing job types. The insurers could use an Independent Medical Examiner (IME) who could give independent advice on best injury management practice. They could also employ an Independent Medical Consultant (IMC) who could liaise directly with the Treating Doctor on appropriate return to work. She proposed a ‘collaborative approach’ to help improve the case management process.

Paul Bastian, State Secretary of the Australian Metal Workers’ Union supported the concept of workers’ compensation however felt that some of the recent changes had gone ‘too far’. The permanent incapacity guidelines were too rigid in his opinion and the restricted access to common law meant the some injured workers received comparatively small amounts of money.

The Chairman of the Board of WorkCover NSW, Greg McCarthy was convinced that the better use of actuarial and statistical data on the use and outcomes of workers’ compensation cases would lead to continual improvements within the scheme. There are still improvements that could be made e.g. changing the certificate issued by the TD from ‘unfit’ to ‘able to do…’ He believes that changing the benefits will be an incentive to changing behaviour. It will also increasing the focus on accurate ‘diagnosis and treatment’ as well as continuing to educate the TDs. Of course managing political interests in the scheme will be a continuing process. Ultimately he felt that the role of WorkCover was to encourage ‘a better integration’ between occupational safety and health using more advice and reference points for stakeholders and fewer prosecutions.

David Henry from the Australian Manufacturing Workers’ Union commented that the scheme had both good and bad points. 

The positive points included:

· The scheme pays 100% of enterprise agreement rates (most union members are employed under these agreements) for the first 26 weeks
· The scheme focuses on return to work and injury management as the key principals
· Workers access their own doctors (normally family doctors) who remains as the principal doctors throughout the claim
· Workers are able to access and nominate their own rehabilitation providers (health professionals)
· Workers have unfettered access to unions
· The employer is unable to terminate injured workers within 26 weeks of injury as a result of injury
 The negative points included:

· For most long term injured workers once beyond 26 weeks from date of injury their pay drops in some cases to as little as A$360 a week which potentially bankrupts the worker and their family
· Most treatment provided under the scheme is conservative leading to longer periods of incapacity and in some cases permanent impairment
· Common law access is restricted
· Impairment is judged under the American Medical Associations Guidelines, which by its nature in most cases is biased against the injured worker
· Protection from termination only lasts 26 weeks
· The worst insurers with respect to injured workers are scheme self-insurers (companies licensed to insure themselves); they are least likely to provide suitable duties and are more likely to terminate at 26 weeks. The level of disputation is about four times that of other large employers
 

Workers’ Compensation for the UK

The UK has two compensation systems currently in place. The first is the Industrial Injuries Disablement Benefit scheme, which is financed by the State and to which neither employers nor employees contribute.  It is a no-fault system and although it was originally administered through a system of compulsory insurance, this was changed after the Second World War when the Welfare State was created.  Benefits must be claimed and are assessed on a percentage basis with no lump sum payable.6  
The second system is tort action administered through the County Courts and High Court.  Workers must prove fault in order to be awarded damages, usually in the form of a lump sum.  Employers are obliged to insure against liability in tort to their employees in the Employers Liability (Compulsory Insurance) Act. Private insurance companies pay awards of damages on behalf of insured employers but they have absolutely nothing to do with the industrial injuries system.  When the insurance company pays the damages to the claimant it must deduct the industrial injuries benefit paid over five years and reimburse the DWP for that amount.

The system of workers compensation provision in Australia provides a better spread of payments for a greater number of injured employees. It has led to a culture in which rehabilitation is promoted both within the medical profession and employers. However, those injured in circumstances where their employer is negligent or in breach of regulatory duty can recover less in damages and other payments than in the tort system UK. Importantly the Australian system is more expensive than the UK compulsory Employer’s Liability Insurance, in which employers pay on average 0.25 % of their payroll.7  This is more expensive than in most European countries.

European Comparison, Employer’s Liability Insurance as a percentage of payroll, 1999 7
	Country Contribution rates 1999
	 (% of payroll)

	Austria
	 1.4

	Finland
	 1.4

	France
	 2.25

	Germany
	 1.33

	Italy
	 3

	Spain
	 2

	Sweden
	 1.35

	United Kingdom
	 0.25


Currently the tort system in the UK does not work efficiently for any of the stakeholders involved. There are significant delays in the system from notification (average 221 days), to acceptance of liability and payment of damages (average 376 days) and finally case resolution (average 117 days).8 The implementation of timely rehabilitation is not widespread or accepted as best practise by all the major stakeholders involved. Injured workers are incentivised to await payment for damages before embarking on a return to work programme, whilst managers feel that it is too much trouble to have the injured worker back on adjusted duties, that early return sets a precedent, affects liability and hampers defence of any claim. 

The UK rehabilitation provider market is not as big or as sophisticated as the Australian market and therefore the choice of provider is limited. Few injured workers, in particular at the pre-claim stage, would know of any providers and most GPs have not had formal occupational health training. Once solicitors are involved they may have a view on whether rehabilitation is appropriate or which provider to use, both of which can lead to delays whilst this is discussed with the insurer. Treating doctors in the UK supplying medico-legal reports tend to focus on what an injured worker cannot do, as opposed to ability and what they can do.

The variation in sick pay schemes amongst UK employers is marked. This is an issue the Department of Work and Pensions (DWP) is looking at as well as how this impacts on rehabilitation uptake and returning injured employees back to work safely. 

In the UK the current compensation systems have been the subject of a Ministry of Justice (MOJ) review and consultation.9 The MOJ proposes a number of reforms included fixing costs for legal and medical experts, much tighter timescales for acceptance of liability (30 days for non-motor) and a standardisation of the medical evidence. The MOJ have had in excess of 300 consultation responses and their summation has been delayed to date.

The DWP has stated it is argued that a no-fault scheme should reduce the barriers to claim, providing faster, simpler access to compensation for the injured party. Moreover, moving to a no-fault system might encourage greater focus on prevention and rehabilitation. No-fault may be able to be more fully integrated into the benefit system so as to reduce the possibility of loss of benefits acting as a disincentive to employees fully embracing rehabilitation. 7
There are many stakeholders and vested interests in the process, each with an agenda to pursue. The Association of Personal Injury Lawyers (APIL) point out that total compensation per claim made is lower in Australia and they say that is bad for employees. It should be noted that the APIL members would be losing fee income and that the uncompensated end up receiving reduced UK benefits. The Trade Union Congress does not like workers’ compensation for the same reason (lower total compensation) and say that the remedy is to have better benefits. The Department of Trade and Industry is lukewarm as it recognises this would be a big cost increase for employers, which may be politically unacceptable.

The major UK insurers agree that in general rehabilitation works and therefore they are encouraged to consider it as part of the process of claims settlement. Unfortunately the MOJ has made only a fleeting reference to rehabilitation at the end of the proposed claim form. This seems to be a missed opportunity to make rehabilitation a central part of the injury compensation management process.

Conclusion

A change in the UK to a legislated workers’ compensation scheme similar to the Australian model could: 

· Improve the coverage of benefits for a greater number of employees 

· Improve the time to process the claims by the insurers

· Promote better integration and co-operation between the parties involved 

· Encourage employers to participate by applying favourable tax benefits

· Promote increased access to and use of rehabilitation

By legislating to promote rehabilitation within a framework similar to the Australian system we could ensure that the employers, the employees, the unions, the lawyers, the insurers and the medical professionals all work together in a proactive and positive manner with the specific aim of getting the injured worker back to work as quickly as possible. 

References

1. Comparison of Workers’ Compensation Arrangements in Australia and New Zealand, October 2006. Available at http://www.ascc.gov.au/ascc/WorkersComp/WorkersCompInformation/

2. Workers Compensation and Injury Management Fact Sheet 4: compensation and benefits. Workcover NSW Catalogue Number 1293.

3. Important Information about Changes to Workers’ Compensation and H&S Arrangements in Australia. Australian Council of Trade Unions. July 2007. Available at http://www.actu.asn.au/Images/Dynamic/attachments/5446/Comcare%202.pdf

4. Workers Compensation and Injury Management Fact Sheet 3: injury management. Workcover NSW Catalogue Number 1292.

5. Australia and New Zealand Return To Work Monitor 2006/2007 Report. Heads of Workers’ Compensation Authorities, Australia and New Zealand. Available at http://www.hwca.org.au/reports_rtw.php 
6. Industrial Injuries Disablement Benefit. http://www.dwp.gov.uk/advisers/db1/
7. Review of Employers’ Liability Compulsory Insurance. Department of Work and Pensions. Published 2003. Available at http://www.dwp.gov.uk/publications/dwp/2003/elci/dw2583_employers_review.pdf
8. Case Track Limits and the Claims Process for Personal Injury Claims Consultation Response. QBE European Operations Insurance 2007.
9. Case Track Limits and the Claims Process for Personal Injury Claims Consultation. Department for Constitutional Affairs July 2007.

Worker sustains injury





Worker must then:


Report injury to employer as soon as possible


Record details of injury


Nominate treating doctor


Sign consent for release of medical information











Employer must then:


Notify Workcover NSW immediately for serious incidents involving illness or injury otherwise within 7 days


Notify the insurer within 48 hours





Insurer must then:


Contact the worker and the employer within 3 days


Consult with all relevant parties, including the treating doctor


Decide within 7 days on whether cover is available


Ensure the worker receives necessary assistance to recover and return to work





Employee and employer must:


Participate and co-operate in the development and implementation of an injury management plan within 7 days





Employee must:


Make all efforts to return to work as soon as possible





Employer must:


Provide suitable duties and give any assistance that will help the worker to recover and return to work quickly


Keep the employee’s job open for 6 months before possible termination due to medical incapacity
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